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In the Court of Appeals of the District of Columbia. 


Thomas A. Brown, Appellant, 

vs. 

The Ohio National Bank of Washington, a 

poration. 



No. 1006. 


a Supreme Court of the District of Columbia. 


The Ohio National Bank of Washington 

a Corporation, 
vs. 


V No. 44461. 


Thomas A. Brown. 


United States of America, 
District of Columbia , 


ss: 


At Law. 


Be it remembered that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit : 
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Declaration , &c. 


Filed January 26, 1901. 

In the Supreme Court of the District of Columbia. 


The Ohio National Bank of Washington,'! 

a Corporation, Plaintiff, > 

vs. 

Thomas A. Brown, Defendant. 


No. 44461. At Law. 


1. The plaintiff, The Ohio National Bank of Washington, a body 
corporate, organized under the national banking laws of the United 
States, sues the defendant, Thomas A. Brown, for money payable by 
the defendant to the plaintiff, for that on, to wit, the 28th day of 
October, 1897, the defendant, by the name of Thos. A. Brown, by 
his promissory note, now overdue, promised to pay to the plaintiff, 
The Ohio National Bank of Washington, Washington, D. C., or order, 
three months after date, at the banking-house of said plaintiff, the 
sum of eight hundred and thirty-nine ($839) dollars, with interest 
at the rate of six per cent, per annum, but defendant did not, nor 
did any one, pay the said note or any part thereof. 

2. The plaintiff, The Ohio National Bank of Washington, a body 
corporate, organized under the national banking laws of the United 
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States, sues the defendant, Thomas A. Brovvn, for other money pay¬ 
able by the defendant to the plaintiff for goods sold and delivered 
by the plaintiff to the defendant, and for work done and 
2 materials provided by the plaintiff for the defendant at his 
request, and for money lent by the plaintiff to the defendant, 
and for money paid by the plaintiff for the defendant at his request, 
and for money received by the defendant for the use of the plaintiff, 
and for money found to be due from the defendant to the plaintiff 
on accounts stated between them. 

And the plaintiff claims the sum of eight hundred and thirty- 
nine dollars ($839), with interest thereon, at the rate of six per cent, 
per annum, from the 28th day of October, 1897, according to the 
particulars of demand hereto annexed, besides costs of this suit. 

T. H. ANDERSON, 

JESSE C. ADKINS, 
Attorneys for Plaintiff. 

The defendant is to plead hereto on or before the twentieth day, 
exclusive of Sundays and legal holidays, occurring after the day of 
the service hereof; otherwise judgment. 

T. H. ANDERSON, 

JESSE C. ADKINS, 
Attorneys for Plaintiff. 


3 In the Supreme Court of the District of Columbia. 


The Ohio National Bank of Washington, 
a Corporation, Plaintiff, 
vs. 

Thomas A. Brown, Defendant. 


[ No. 44461. 


At Law. 


Charles H. Davidge on oath says that he is the assistant cashier 
of The Ohio National Bank of Washington, the plaintiff in the 
above-entitled cause, and, as such assistant cashier, has personal 
knowledge of the matters and things herein set forth; that said 
plaintiff is a body corporate duly organized under the national 
banking laws of the United States; that the plaintiff’s cause of 
action is set forth in the declaration hereto attached, and which is 
referred to and made a part of this affidavit; that on, to wit, the 
28th day of October, 1897, the defendant, by the name of Thos. A. 
Brown, made and signed his promissory note, now overdue, and 
thereby promised to pay to the plaintiff, The Ohio National Bank 
of Washington, Washington, D. C., or order, three months after date, 
at the banking-house of said plaintiff, the sum of eight hundred 
and thirty-nine dollars ($839), with interest at the rate of six per 
cent, per annum; that the signature, Thos. A. Brown, written on 
said note is the genuine signature of the defendant; that the de¬ 
fendant at the delivery of said note deposited with the plaintiff as 
collateral security for the payment of said note certificate No. 401, 
for ten shares of the capital stock of the Ohio National Bank of 
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Washington, which collateral security is still in the possession of 
the plaintiff; that defendant did not, nor did any one, 
4 pay the said note or any part thereof, and that plaintiff is 
still the owner and holder thereof, and that the full sum of 
eight hundred and thirty-nine dollars ($839), with interest thereon 
from the 28th day of October, 1897, is justly due and owing to the 
plaintiff from the defendant by reason of the premises, exclusive of 
all set-offs and just grounds of defense. 

CHARLES H. DAVIDGE. 


Subscribed and sworn to before me this 26th day of January, 
A. D.1901. 


[seal.] 


CLARENCE E. LATIMER, 

Notary Public. 


5 Particulars of Demand. 

$839.00. . Washington, D. C., 28 Oct., 1897. 

Three months after date, with interest at the rate of six per cent, 
per annum, I promise to pay to the Ohio National Bank of Wash¬ 
ington, Washington, D. C., or order, at the banking-house of said 
bank, eight hundred and thirty-nine dollars, for value received, 
having deposited with said bank as collateral security for the pay¬ 
ment thereof and of any and all claims, demands, or other indebt¬ 
edness owing by me to said bank, whether the same be now due or 
not due, certificate No. 401 for ten shares capital stock of the Ohio 
National Bank of Washington, which security or any portion thereof 
and any securities which may subsequently be lodged with the bank 
in lieu "of any of the above or in addition thereto, I hereby author¬ 
ize and empower said bank or its president or cashier, in case of 
the non-performance of the above promise or the non-payment of 
any other claim or demand that may be held by said bank against 
me at the maturity of this note, whether the same be then due or 
not, to sell any or all of said securities without demand, notice to re¬ 
deem, or notice of time, place, and manner of sale, at the Washing¬ 
ton stock exchange, or at the banking-house of said bank, at public 
or private sale, at the option of said bank or its president or cashier, 
with the right to said bank to purchase any or all of said securities 
at such sale and to thereafter hold the same in its own right, abso¬ 
lutely free from any claim of the undersigned, whether said sale be 
public or private, and apply the proceeds thereof, in the first place, 
to the payment of all costs and expenses incurred; in the 

6 second place, to the payment of the amount then due on this 
obligation or any other obligation held by said bank against 

me ; and, lastly, to account to me for the surplus, if any, it being dis¬ 
tinctly understood that should there be any deficiency I promise 
and agree to pay to said bank or other holder of this obligation 
the amount thereof forthwith after such sale. 

And I further agree that in case of a depreciation in the market 
value of the securities herewith pledged, or which may hereafter be 
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pledged for this loan, I will make a payment on account to said bank 
or lodge additional collateral security therewith, so that the market 
value of the collateral securities shall be always be at least — per 
cent, more than the amount of this note unpaid; and in default of 
such payment being made on account or of such additional collateral 
security being furnished within 10 days after the day on which a 
call or notice therefor has been left at my place of business or resi¬ 
dence, to wit, 1417 F St. N. W., or in case my place of business or 
residence is not known to said bank, within 10 days after the day 
said call or notice has been deposited in the Washington city post- 
office, addressed to me at Washington, D. 0., this note and all other 
claims and demands, due or not due, held by said bank against me 
shall thereupon, at the option of said bank, become due and payable, 
and said bank, its president or cashier, shall thereupon have full 
power and authority to sell or dispose of the above-named securities 
and of such additional securities in the manner and way above pro¬ 
vided for, subject to a rebate of interest for the unexpired term or 
terms, should any such be due. 

7 This deposit of security is without prejudice to the right 

of the holder of this note at its option to enforce collection of 
the same after its maturity by suit or in other lawful manner. 

Due JaiTv 28th. 

The Ohio Nat’l Bank of Washington. No. 18396. 

THOS. A. BROWN. 


Pleas of Defendant, &c. 

Filed February 18, 1901. 

In the Supreme Court of the District of Columbia. 


The Ohio National Bank, a Corporation, 

Plaintiff, 

vs. 

Thomas A. Brown, Defendant. 


At Law. No. 44461. 


1. For plea to the first count of the declaration, the defendant 
says he did not undertake or promise in manner and form as therein 
alleged. 

2. For plea to the second count of the declaration, the defendant 
says he did not undertake or promise in manner and form as therein 
alleged. 

3. For further plea to the second count of the declaration, the de¬ 
fendant says he is not indebted as therein alleged. 

DAVIS & TUCKER, 
Attorneys for Defendant. 
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8 Affidavit. 

In the Supreme Court of the District of Columbia. 

The Ohio National Bank, a Corporation,I 

Plaintiff, 
vs. 

Thomas A. Brown, Defendant. 

District of Columbia, To ivit: 

Thomas A. Brown, being first duly sworn, deposes and says on 
oath as follows: 

< I am the defendant in the above-entitled cause, and I deny the 
right of the plaintiff in said cause, The Ohio National Bank, as to 
the whole or any part of its claim against me, as set out in its 
declaration, particulars of demand, and affidavit. The grounds of 
my defense thereto are as follows: In the month of December, 1896, 
an agent of the plaintiff, The Ohio National Bank, represented to 
me that it was the desire of those in charge of the affairs of said 
bank, namely, certain officers of said bank, who owned or controlled 
a majority of its capital stock, to make certain changes in its board 
of directors by electing certain residents of the District of Columbia 
as members of the board in place of certain non-residents, it being 
believed it would be to the interests of the bank so to do. It was 
also represented to me that I would be elected a member of said 
board of directors if I would purchase ten shares of the capital stock 
of the bank. I was unwilling to buy outright any of the shares of 
the said capital stock, but, upon it being proposed to me on behalf 
of the bank or said holders of a majority of its capital 

9 stock that the bank would loan practically all of the money 
necessary for me to purchase ten shares of the said capital 

stock and would take said ten shares as collateral to secure said 
loan, I consented to this arrangement, and on or about December 
29, 1896, gave my note payable to the bank for about nine hundred 
and forty dollars ($940), less the sum of $90.00 which I paid in cash 
to said bank, the purchase being of ten shares of the said capital 
stock at the price of ninety-four dollars ($94) a share. The original 
note, which I gave to said bank, was made payable in about ninety 
days after date, and at its maturity I paid up the interest which had 
accrued thereon, curtailed the indebtedness represented thereby in a 
small amount, and gave a new note for the balance. The note in 
suit is a renewal of the original note and represents the purchase 
price of the said stock at nine hundred and forty dollars ($940), less 
the sum or sums that I have paid in cash on account of said pur¬ 
chase price. The plaintiff bank, a majority of whose capital stock 
was owned by two or three of its officers, went into voluntary liquida¬ 
tion on or about December 31, 1897. The said bank has since 
paid all of its obligations to its depositors and other creditors, but no 
final settlement of its affairs has been made so far as the share- 


j At Law. No. 44461. 
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pledged for this loan, I will make a payment on account to said bank 
or lodge additional collateral security therewith, so that the market 
value of the collateral securities shall be always be at least — per 
cent, more than the amount of this note unpaid; and in default of 
such payment being made on account or of such additional collateral 
security being furnished within 10 days after the day on which a 
call or notice therefor has been left at my place of business or resi¬ 
dence, to wit, 1417 F St. N. W., or in case my place of business or 
residence is not known to said bank, within 10 days after the day 
said call or notice has been deposited in the Washington city post- 
office, addressed to me at Washington, D. C., this note and all other 
claims and demands, due or not due, held by said bank against me 
shall thereupon, at the option of said bank, become due and payable, 
and said bank, its president or cashier, shall thereupon have full 
power and authority to sell or dispose of the above-named securities 
and of such additional securities in the manner and way above pro¬ 
vided for, subject to a rebate of interest for the unexpired term or 
terms, should any such be due. 

7 This deposit of security is without prejudice to the right 

of the holder of this note at its option to enforce collection of 
the same after its maturity by suit or in other lawful manner. 

Due Jan’y 28th. 

The Ohio Nat’l Bank of Washington. No. 18396. 

THOS. A. BROWN. 


Pleas of Defendant, &c. 


Filed February 18,1901. 

In the Supreme Court of the District of Columbia. 


The Ohio National Bank, a Corporation, 

Plaintiff, 

vs. 

Thomas A. Brown, Defendant. 


V At Law. No. 44461. 


1. For plea to the first count of the declaration, the defendant 
says he did not undertake or promise in manner and form as therein 
alleged. 

2. For plea to the second count of the declaration, the defendant 
says he did not undertake or promise in manner and form as therein 
alleged. 

3. For further plea to the second couut of the declaration, the de¬ 
fendant says he is not indebted as therein alleged. 

DAVIS & TUCKER, 
Attorneys for Defendant. 


NATIONAL BANK OF WASHINGTON, A CORPORATION. 
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8 Affidavit . 

In the Supreme Court of the District of Columbia. 

The Ohio National Bank, a Corporation,^ 

Plaintiff, 
vs. 

Thomas A. Brown, Defendant. 

District of Columbia, To wit: 

Thomas A. Brown, being first duly sworn, deposes and says on 
oath as follows: 

I am the defendant in the above-entitled cause, and I deny the 
right of the plaintiff in said cause, The Ohio National Bank, as to 
the whole or any part of its claim against me, as set out in its 
declaration, particulars of demand, and affidavit. The grounds of 
my defense thereto are as follows: In the month of December, 1896, 
an agent of the plaintiff, The Ohio National Bank, represented to 
me that it was the desire of those in charge of the affairs of said 
bank, namely, certain officers of said bank, who owned or controlled 
a majority of its capital stock, to make certain changes in its board 
of directors by electing certain residents of the District of Columbia 
as members of the board in place of certain non-residents, it being 
believed it would be to the interests of the bank so to do. It was 
also represented to me that I would be elected a member of said 
board of directors if I would purchase ten shares of the capital stock 
of the bank. I was unwilling to buy outright any of the shares of 
the said capital stock, but, upon it being proposed to me on behalf 
of the bank or said holders of a majority of its capital 

9 stock that the bank would loan practically all of the money 
necessary for me to purchase ten shares of the said capital 

stock and would take said ten shares as collateral to secure said 
loan, I consented to this arrangement, and on or about December 
29, 1896, gave my note payable to the bank for about nine hundred 
and forty dollars ($940), less the sum of $90.00 which I paid in cash 
to said bank, the purchase being of ten shares of the said capital 
stock at the price of ninety-four dollars ($94) a share. The original 
note, which I gave to said bank, was made payable in about ninety 
days after date, and at its maturity I paid up the interest which had 
accrued thereon, curtailed the indebtedness represented thereby in a 
small amount, and gave a new note for the balance. The note in 
suit is a renewal of the original note and represents the purchase 
price of the said stock at nine hundred and forty dollars ($940), less 
the sum or sums that I have paid in cash on account of said pur¬ 
chase price. The plaintiff bank, a majority of whose capital stock 
was owned by two or three of its officers, went into voluntary liquida¬ 
tion on or about December 31, 1897. The said bank has since 
paid all of its obligations to its depositors and other creditors, but no 
final settlement of its affairs has been made so far as the share- 


j At Law. No. 44461. 
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holders are concerned, although various efforts have been made 
on the part of the shareholders to obtain a final settlement of the 
bank’s affairs. I also aver on information and belief and expect 
to prove at the trial that at the time I was induced to purchase 
the said shares of stock in question in the manner aforesaid 
the said shares were of no money value (although I was ignorant 
of that fact), and have been of no value since; that 

10 those in charge of the affairs of said bank were making 
strenuous efforts to prevent the real financial condition of 

the bank from being publicly known; that at or about the time of 
said purchase no purchaser or purchasers for cash in the open 
market or otherwise could be found of the shares of capital stock of 
said bank, although a large amount of such capital stock, aggregat¬ 
ing $20,000, was being offered for sale ; that those in charge of said 
bank, desiring to get in said stock so offered for sale, acquired in 
some way unknown to me the same on behalf of said bank and in¬ 
duced and procured various persons, including myself, to go through 
the form of purchasing said stock so acquired by giving their 
promissory notes therefor for a price known to be fictitious to those 
in charge of said bank’s affairs, but not to said purchasers, and to 
secure the payment of said promissory notes by allowing said bank 
to retain said shares of stock as collateral security for the payment 
thereof; that said proceeding was declared to be unlawful by the 
Comptroller of the Currency, and thereupon said bank either re¬ 
leased said purchasers or their purchases (except affiant) or got from 
them money or endorsed notes in pa3unent of said stock ; but affiant 
was not informed of the transaction or given any opportunity of 
withd rawing therefrom. 

I further aver that I was never made a director of said bank, 
nor was such a position ever offered or tendered me, and I expect 
to show at the trial hereof that it was never the intention of the 
said bank or those in charge thereof to offer or tender me such posi¬ 
tion, but that I was induced by such fraudulent representa- 

11 tions to enter into the arrangement above set forth. 

I further aver that the said promissory note sued upon is 
wholly without consideration and is void, first, because the shares 
of stock for which said note was given were valueless at the 
time of the alleged transfer of the same to me and have been of no 
value since; and, secondly, because the said bank, being a national 
bank, was prohibited by law from making any loan on the security 
of its capital stock under the circumstances set forth. 

THOMAS A. BROWN. 


Subscribed and sworn to before me this 14th day of February, 
1901. 


T. REED CLIFT, 
Notary Public, D. C. 


"seal." 
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Motion for Judgment. 

Filed February 28, 1901. 

In the Supreme Court of the District of Columbia. 

The Ohio National Bank of Washing- 1 

ton, a Corporation, At Law. No. 44461. 

VS. I 

Thomas A. Brown. j 

Now comes the plaintiff in the above-entitled cause and moves the 
court for judgment herein against the defendant, Thomas A. Brown, 
notwithstanding the defendant’s pleas and affidavit of defense. 

T. H. ANDERSON, 

J. C. ADKINS, 

Attorneys for Plaintiff. 

12 Supreme Court of the District of Columbia. 

Friday, April 12, 1901. 

Session resumed pursuant to adjournment, Chief Justice Bingham 
presiding. 

The Ohio National Bank of Washington, j 

a Corporation, Plaintiff, , At Law N 4446 i. 

VS. 

Thomas A. Brown, Defendant. 

Upon hearing the plaintiff’s motion for judgment against the 
defendant, notwithstanding his pleas and affidavit, it is considered 
that said motion be, and hereby is, granted ; therefore it is consid¬ 
ered that the plaintiff recover against the defendant eight hundred 
and thirty-nine dollars ($839), with interest thereon, at 6 % per an¬ 
num, from the 28th day of October, 1897, being the money payable 
by said defendant to the plaintiff by reason of the premises, together 
with its costs of suit, to be taxed by the clerk, and have execution 
thereof. 

The defendant notes an appeal to the Court of Appeals, and the 
bond for costs on appeal is fixed in the sum of one hundred dollars. 

Memorandum. 

May 3, 1901.—Appeal bond filed. 
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13 Opinion of Chief Justice Bingham. 

Filed Jun- 3,1901. 

In the Supreme Court of the District of Columbia. 

The Ohio National Bank) 

vs. > At Law. No. 44461. 

Thomas A. Brown. ( 

Washington, D. C., April 12,1901, 

Friday at 10 o’clock a. m. 

Opinion. 

Mr. Chief Justice Bingham : 

In the case of The Ohio National Bank against Thomas A. Brown 
a motion for judgment under the 73rd rule has been argued and 
submitted to the court. The action is upon a promissory note exe¬ 
cuted by Brown, payable to the bank, it being averred in the dec¬ 
laration that the defendant, on the 28th day of October, by his 
promissory note, now overdue, promised to pay to the plaintiff, The 
Ohio National Bank of Washington, D. C., or order, three months 
after date, at the banking-house of said plaintiff, the sum of $839 
and interest at the rate of six per centum per annum, but the 
defendant did not pay the note, and the common counts are 
added and an affidavit is appended, the sufficiency of which, I be¬ 
lieve, is not attacked by the defendant. The defendant has filed 
pleas as follows: First, the defendant says he did not undertake or 
promise in manner and form as therein alleged ; second, for plea to 
the second count of the declaration the defendant says he did not 
undertake or promise in manner and form as therein alleged; third, 
for further plea to the second count of the declaration the defendant 
says he is not indebted as therein alleged. 

14 An affidavit is filed to support this plea. The defendant 
says: “ I am the defendant in the above-entitled cause. I 

deny the right of the plaintiff” * * * (The affidavit was here 

read in full.) 

It is quite clear to my mind that there is no proper defense set 
forth in the affidavit, unless it be contained in the last clause. What 
is averred about somebody connected with the bank saying some¬ 
thing to the defendant in regard to making him a director and that 
he would have to purchase ten shares of the stock to make him 
eligible as a director is not so averred as to show that the proposi¬ 
tion was made to him by those who had the power and authority to 
do so, nor is it shown that the stock was worthless at the time and 
represented to be otherwise by anybody that was the responsible 
agent of the plaintiff. So that fraud is not averred here in such 
manner as to constitute a legal defense, and the averment of such 
facts would not tend to prove any other defense. The averment 
that certain representations were made—not to the defendant, but to 
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others—to the public, is not such as would justify the defendant in 
relying upon the representations or such as would be necessary to 
allege where fraud is set up as a defense; but the last clause in the 
affidavit is, “ I further aver that the said promissory note sued upon 
is wholly without consideration and is void, first, because the shares 
of stock for which said note was given were worthless at the time of 
the alleged transfer of the same to me and have been of no value 
since; and, secondly,because the said bank, being a national bank, 
was prohibited by law from making any loan on the security of its 
capital stock under the circumstances set forth.” Under that aver¬ 
ment, the circumstances set forth in the affidavit, it may be con¬ 
tended that he purchased stock from the plaintiff for $940, giving 

in payment therefor $90 in cash and his note for $850, 

15 to which note he attached as security this stock so purchased. 

If that is so, then there was no loan, and it could not be con¬ 
tended that the transaction was in violation of section 5201 of the 
Revised Statutes of the United States or any other section of the na¬ 
tional bank act. It was urged by counsel here at the hearing upon 
this motion that it was contrary to the provisions of section 5201 
because by that section the bank was prohibited from taking its 
own stock as collateral security for a debt due to itself. If, how¬ 
ever, the transaction which he sets up here in this affidavit is to be 
construed as a transaction where he borrowed the money, and then 
with that money purchased the stock, there is nothing to prohibit 
him from depositing the stock as collateral security for the payment 
of the note, and in fact it is expressly allowed by the very same sec¬ 
tion to secure existing debts by the taking of stock as collateral 
security; but it is said that the bank discounted the defendant’s 
note for $850, and that with this $850 cash and $90 additional the 
defendant paid for the stock and then deposited the stock so pur¬ 
chased as collateral security for the note previously discounted. If 
this be so, the defendant’s contention that the note was without con¬ 
sideration falls, for he received the sum of $850 cash therefor, and 
the only question would be whether the defendant can plead section 
5201 as a defense to the note as given—that is, whether if the bank 
received the stock as collateral security, in violation of the provis¬ 
ions of section 5201, that would constitute a defense to the payment 
of this note by the defendant. I think the authorities numerously 
quoted by counsel for the plaintiff are to the effect that such trans¬ 
actions as that, under the banking act, do not release parties who 
become indebted to the bank, contrary to the provisions cf that 
statute, to whom the bank may have loaned money on security of 

their stock deposited as collateral; that it does not constitute 

16 a defense to an action hy the bank for the payment of that 

note. It is simply a provision that is to be executed and en¬ 
forced by the executive officers of the Government. If a bank is 
guilty of such practices, it is within the power of the Government to 
call a halt and to wind up the business of such bank, but it does 
not release a party who has received the assets of the bank in the 
form of a loan or otherwise, and who is simply trying to release 

2 — 1006 a 
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himself from the payment of a debt which otherwise would be a 
legal debt, and one which lie ought to pay, and one to which there 
is no other defense, and that, it seems to me, disposes of this case. 
I have taken considerable pains to examine carefully the authori¬ 
ties cited by counsel on both sides, and I am satisfied that there is 
no legal defense set forth in this affidavit. If all the facts alleged 
in the affidavit were proved to a jury, it would be the duty of the 
court to take the case from the jury as not establishing any defense 
to the note known to the law. The motion for judgment must, 
therefore, be sustained. 


17 Supreme Court of the District of Columbia. 


United States of America, 
District of Columbia , 


} 


ss: 


I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 
1 to 16, inclusive, to be a true and correct transcript of the record, 
as prescribed by rule 5 of the Court of Appeals of the District of 
Columbia, in cause No. 44461, at law, wherein The Ohio National 
Bank of Washington, a corporation, is plaintiff and Thomas A. 
Brown is defendant, as the same remains upon the files and of record 
in said court. 

In testimony whereof I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, this 5th day of 
Columbia. June, A. D. 1901. 

JOHN R. YOUNG, Clerk. 


Endorsed on cover: District of Columbia supreme court. No. 
1006. Thomas A. Brown, appellant, vs. The Ohio National Bank of 
Washington, a corporation. Court of Appeals, District of Colum¬ 
bia. Filed Jun- 12, 1901. Robert Willett, clerk. 
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OCTOBER TERM, 1901. 


No. 1106. 


THOMAS A. BROWN, Appellant, 

vs. 

THE OHIO NATIONAL BANK, Appellee. 


BRIEF OF THE APPELLANT. 


STATEMENT OF FACTS. 

This is an appeal by the defendant below from a judg¬ 
ment under the 7Sd rule in an action upon a promissory 
note for $839 and interest, that court having sustained a 
motion by the plaintiff below for judgment for want of a 
sufficient affidavit of defense. 

The plaintiff below, the appellee here, is The Ohio Na¬ 
tional Bank, which went into voluntary liquidation Decem¬ 
ber 31, 1897, a little over two months after the date of the 
promissory note in suit and before its maturity. The note 
is what is commonly known as a collateral note, and a copy 
of it will be found on pages three and four of the record. 
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The collateral security described in it is a certificate for ten 
shares of the capital stock of the plaintiff bank. 

The defendant’s affidavit of defense (R., pp. 5 and (>) is to 
the effect that in December, 1896, twelve months before the 
bank went into voluntary liquidation, upon a representation 
of an agent of the bank that lie, the defendant, would be 
elected a director of the bank if he would acquire ten 
shares of its capital stock, he accepted a proposition made to 
him on behalf of the bank, whereby the bank was to loan 
him on his note practically all the money necessary to 
buy the ten shares of stock at $94 a share, and to ac¬ 
cept the certificate as security for the payment of the loan. 
He gave the bank $90 in cash, his note for $850, and 
on that note becoming due paid $11 and renewed the 
loan by the note in suit. Before the latter note be¬ 
came due the bank went into liquidation. It still has in its 
possession the certificate for the stock (R., pp. 2, 3). The 
defendant also says in his affidavit of defense: “ I also aver 
on information and belief, and expect to prove at the trial ? 
that at the time I was induced to purchase the said shares 
of stock in question in the manner aforesaid the said shares 
of stock were of no money value (although I was ignorant 
of that fact), and have been of no value since; that those in 
charge of the affairs of said bank were making strenuous 
efforts to prevent the real financial condition of the bank 
from being publicly known; that at or about the time 
of said purchase no purchaser or purchasers for cash in 
the open market or otherwise could be found of the shares 
of capital stock of said bank, although a large amount of 
such capital stock, aggregating $20,000, was being offered 
for sale ; that those in charge of said bank, desiring to get in 
said stock so offered for sale, acquired in some way unknown 
to me the same on behalf of said bank and induced and pro¬ 
cured various persons, including myself, to go through the 
form of purchasing said stock so acquired, by giving their 
promissory notes therefor for a price known to be fictitious 




3 


to those in charge of said bank’s affairs, but not to said pur¬ 
chasers, and to secure the payment of said promissory notes 
by allowing said bank to retain said shares of stock as col¬ 
lateral security for the payment thereof; that said proceed¬ 
ing was declared to be unlawful by the Comptroller of the 
Currency, and thereupon said bank either released said 
purchasers or their purchases (except affiant) or got from 
them money or endorsed notes in payment of said stock; 
but affiant was not informed of the transaction or given any 
opportunity of withdrawing therefrom.” 

The defendant then states that the note sued upon is 
wholly without consideration and is void, first, because the 
shares of stock for which said note was given were valueless 
at the time of the alleged transfer of the same to him and 
have been of no value since; and, secondly, because said 
bank, being a national bank, was prohibited by law from 
making any loan on the security of its capital stock under 
the circumstances set forth (R., pp. 5, 6). 

ASSIGNMENTS OF EKROE. 

1. The court below erred in granting the motion of the 
appellee and rendering judgment against the appellant for 
want of a sufficient affidavit of defense. 

2. The court below erred in its conclusion that the trans¬ 
action was not within the inhibition of section 111 of the 
National Bank act, section 5201, Revised Statutes of the 
United States, and therefore void. 

3. The court below erred in its conclusion that the facts 
recited in appellant’s affidavit of defense did not entitle the 
appellant to a jury trial upon the question as to whether 
the promissory note in suit is void for want of considera¬ 
tion. 
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4. And that the court below also erred in its conclusion 
that the facts recited in such affidavit did not entitle the ap¬ 
pellant to a jury trial upon the question as to whether the 
note is void for fraud. 


ARGUMENT. 

I. 

Section 5201, Revised Statutes of the United States re¬ 
lating to national banks, provides that— 

“No association shall make any loan or discount on the 
security of the shares of its own capital stock, nor be the 
purchaser or holder of any such shares, unless such security 
or purchase shall be necessary to prevent loss upon a debt 
previously contracted in good faith, and stock so purchased 
or acquired shall, within six months from the time of the 
purchase, be sold or disposed of at public or private sale ; or 
in default thereof, a receiver may be appointed to close up 
the business of the association according to section 5234.” 

It is submitted that the original transaction between 
the appellee and appellant was in substance an attempted 
loan or discount upon the security of the capital stock of 
the appellee bank and void under the statute. If the ap¬ 
pellant had received and retained any benefit in the trans¬ 
action, he would be estopped to make this defense; but as 
he has not, but, on the contrary, has parted with $109, for 
which he has received nothing, the contract, whatever it 
was, is executory, and the defense is a proper one. It will 
be observed from appellee’s affidavit that it is still in posses¬ 
sion of the certificate of stock (R., pp. 2, 3). 

The Supreme Court of the United States in Bank vs. 
titeivart, 107 U. S., 076, in construing section 5201, says: 

“ While this section in terms prohibits a banking associa¬ 
tion from making a loan upon the security of shares of its 
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own stock, it imposes no penalty, either upon the bank or 
borrower, if a loan upon such security be made. If, there¬ 
fore, the prohibition can be urged against the validity of the 
transaction by any one except the Government, it can only 
be done before the contract is executed, while the security 
is still existing in the hands of the bank. It can then, if at 
all, be invoked to restrain or defeat the enforcement of the 
security. When the contract has been executed, the secu¬ 
rity sold, and the proceeds applied to the payment of the 
debt, the courts will not interfere with the matter. Both 
bank and borrower are in such case equally the subject of 
legal censure, and they will be left by the courts where they 
have placed themselves.” 

This is only an enunciation of the familiar principle that 
contracts of corporations involving an unauthorized or pro¬ 
hibited exercise of their powers, so long as they remain 
purely executory, are not enforcible. Where neither party 
has acted upon an ultra vires contract, the only injustice 
caused by a refusal to enforce it is the loss to the parties of 
prospective profits, and this is too slight a consideration to 
weigh against the reasons of public policy for declaring it 
void and not enforcible. (See 27 A. & E. Ency. of Law, 
1st ed., 361 et seq.; Green’s Brice’s Ultra Vires, p. 42.) 

In Bank vs. Lanier, 11 Wall., 369, in which it was held 
that a contract whereby a banker, to secure a deposit made 
by a national bank with his firm, placed with the national 
bank a number of shares of the latter’s capital stock, was 
void and not enforcible under section 5201. That court said 
concerning that section: 

“And in looking into this act (see sec. 35,13 St. at L., 
p. 110) we find these associations expressly prohibited from 
making any loan or discount on the security of the shares 
of their own capital stock. And so marked is the policy of 
Congress on this subject, that it does not allow a bank to 
become the purchaser or holder of its shares at all, unless 
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absolutely necessary to prevent loss on a debt previously 
contracted in good faith, and not then for a longer period 
than six months. Tt is easy to see, that if the power were 
given to a hank to loan money on the security of its shares, 
it would imply also a power to become the owner of those 
shares, and this Congress intended to guard against. 

“ These institutions were created to subserve public pur¬ 
poses, and not the mere private interests of their stock¬ 
holders. And in no better way could this object be attained 
than by placing shareholders, in their pecuniary dealings 
with the bank, on the same footing with other customers. 
Besides, how could the capital of the bank be kept available 
for active use, if the shareholder, who had pledged his stock 
for borrowed money, should be unable to meet liis obliga¬ 
tion? To the extent of the debt the capital would be with¬ 
drawn, and it is liardh- possible that this could be the case 
for any length of time, were the debt secured outside of the 
shares of the bank. But it is unnecessary to seek for the 
reason of this prohibition, as the provision concerning it is 
explicit, and free from ambiguity.” 

II. 

The note in suit is void for want of consideration, appel¬ 
lant’s affidavit of defense stating that he is informed and 
believes and expects to show at the trial that the shares of 
stock for which the note in suit was given were and are 
valueless. Of course the value of the capital stock of a cor¬ 
poration depends upon its financial condition. If the debts 
of the concern are greater than its assets—in other words, if 
it is insolvent—its stock has no value. Idle appellant ex¬ 
pected upon the trial to show that such was the condition 
of the appellee when it unloaded ten shares of its capital 
stock upon him, and that its officers who controlled its opera¬ 
tions and who owned a majority of its capital stock knew 
this, and resorted to most desperate efforts and most ques¬ 
tionable methods to get rid of its stock. 
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It is admitted that mere inadequacy of consideration (un¬ 
less it be so inadequate as to show fraud) will not render a 
contract void. To have this effect there must be a total 
want of consideration. Here it is submitted there is no con¬ 
sideration whatever to support the note sued on. If the 
shares of stock were valueless, as is alleged, what benefit has 
the appellant received, or what detriment has the appellee 
suffered ? 

“A valuable consideration is necessary to support any con¬ 
tract, and the rule makes no exception as to the character of 
the consideration respecting negotiable instruments when 
the consideration is open to inquiry.” 

Daniels on Neg. Instr. (4th ed.), sec. 179. 

“A promissory note, the sole consideration of which was 
an interest in a telephone exchange company, whose busi¬ 
ness and property were valueless except as operated to 
infringe upon the rights of another company, is without con¬ 
sideration and void.” 

Clemshire vs. Bank , 53 Ark., 512, and cases cited. 

“A promissory note given by a widow to a creditor of her 
deceased husband for the amount of his debt is void for want 
of consideration, if the husband has left no estate or assets, 
though the creditor gives the widow at the same time a re¬ 
ceipted bill acknowledging payment from her husband’s 
estate of the note.” 

Williams vs. Nichols, 10 Gray (Mass.), 83. 

The plaintiff held the note of the defendants’ deceased 
father, which he gave up to the defendants upon their prom¬ 
ise to pay the amount. The deceased left no property and 
there was no administrator and the note was therefore worth¬ 
less. Held, that the promise of the sons was nudum pactum. 

Schroeder vs. Fink, 60 Md., 436. 
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ITT. 

The facts disclosed in appellant’s affidavit of defense show 
such fraud as. if proved, would render the note void in the 
hands of the payee. The shares of stock of the bank for 
which the note was given were issued, if at all, by the bank 
itself or its officers, who owned a majority of its stock. 
They knew its financial condition and the worthlessness of 
the stock. In the words of the affidavit of defense, they 
“ were making strenuous efforts to prevent the real financial 
condition of the bank from being publicly known,” and 
“ induced and procured various persons, including myself, 
to go through the form of purchasing said stock * * * 

for a price known to be fictitious.” In addition to this, the 
appellant, as his affidavit of defense shows, was induced to 
enter upon the transaction by the promise by an agent of 
the bank that he should be made a director, and he says 
that he was never made a director, nor was such position 
ever offered or tendered him, and that he expects to show at 
the trial that it was never the intention of the said bank, or 
those in charge thereof, to offer or tender him such position; 
but that he was induced by such fraudulent representations 
to enter into the arrangement (R., p. 6). Besides this, the 
bank went into voluntary liquidation before the note in suit 
matured, and while it has paid its depositors, its share¬ 
holders have never been able to obtain a settlement of its 
affairs. 

“ If it appear that the seller knew that there was un¬ 
soundness in the horse or other chattel, the element of fraud 
enters into the transaction. There was in fact no contract, 
and proof of the fraud at once defeats the action on the bill, 
note or check. While inadequacy of consideration in the 
origin or transfer of a negotiable instrument, is not, in itself, 
a defense to a suit upon it, yet it is oftentimes a circumstance 
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strongly tending to show a fraud in the contract in which 
it was given or transferred. Evidence, therefore, in a suit 
on a note for certain pictures, is not admissible for the 
purpose of reducing the damages by proving that they were 
of inferior value, but it would be good to show that they 
were fraudulently palmed off on the defendant.” 

1 Daniels on Neg. Instr. (4th ed.), section 193, citing, 
among other cases, Solomon vs. Turner, 1 Stark., 51 
(2 E. C. L. R.). 

Surely there is enough in this affidavit of defense to show 
that these ten shares of stock were “ fraudulently palmed 
off ” on this appellant; and, if so, the appellant is entitled 
to a trial. 


IV. 

It is respectfully submitted that, fairly tested by the rule 
laid down by this court, that such affidavits are to receive a 
liberal construction, the affidavit of defense here is a suffi¬ 
cient one ( Lawson vs. Hammond, 4 App. D. C., 467 ; Gleason 
•vs. Hoeke, 5 App. D. C., 1; Strauss vs. Hensey, 7 App. D. C., 
289; Pumphrey vs. Bogan, 8 App. D. C., 449; St. Clair vs. 
Conlon, 12 App. D. C., 161). It is not to be tested as a plea 
would be upon a demurrer {Bailey vs. D. C., 4 App. D. 0., 
356). The fact that a portion of it is based upon informa¬ 
tion and belief and expectation of being able to prove the 
facts recited at the trial does not render it insufficient {Rich¬ 
mond vs. Cake, 1 App. D. C., 447). 

“ If the facts stated by the defendant [in his affidavit of 
defense] by any reasonable or fair construction will consti¬ 
tute a defense to the action or claim of the plaintiff, within 
the scope of the pleas pleaded, it is the absolute and consti¬ 
tutional right of the defendant to have that defense regu- 
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larly tried and determined in due course of judicial investi¬ 
gation. No rule, however beneficial it may be thought to 
be, as a means of preventing the use of sham or feigned de¬ 
fenses, or desirable for expedition of business, can deprive 
the defendant of this right.” 

Strauss vs. Hensey, supra. 

Davis & Tucker, 

For the Appellant. 
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No. 1106. 


THOMAS A. BROWN, Appellant, 

vs. 

THE OHIO NATIONAL BANK OF WASHINGTON, 

a Corporation, 


BRIEF ON BEHALF OF THE APPELLEE. 


STATEMENT. OF THE CASE. 

This is an action in assumpsit by the appellee, The Ohio 
National Bank, against the appellant upon his promissory 
note, dated October 28, 1897, for $889, payable in three 
months, to the appellee, with interest at 6 per cent., the 
declaration containing a special and the common counts 
(R., pp. 1, 2). The particulars of demand consist of a copy 
of the note, from which it appears that the appellant de¬ 
posited with the appellee, as security for the payment of 
the note, a certificate for ten shares of the stock of the ap- 
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pellee (R., p. 3). The declaration is supported by an affi¬ 
davit of merit under the seventy-third rule of the supreme 
court of the District of Columbia, as to the sufficienc}^ of 
which no question has been raised, and from this it appears 
that the stock is still held as security (R., pp. 2, 3). 

The defendant pleaded the general issue and filed an affi- 
• davit of defense in support thereof (R., pp. 4, 5, 6). 

The appellee thereupon moved for judgment under the 
seventy-third rule, notwithstanding the defendant’s pleas 
and affidavit, which motion was granted by the court and 
judgment entered. From that judgment this appeal was 
taken (R., p. 7). 


The only question involved in the case is whether the 
facts stated in the defendant’s affidavit, if true, are a legal 
defense to the action. 

The following is the substance of the affidavit: 

That in December, 1896, an agent of the plaintiff bank 
represented to the defendant that it was the desire of certain 
officers thereof, who owned or controlled a majority of its 
stock and were in charge of its affairs, to elect certain resi¬ 
dents of the District members of its board of directors in 
place of certain non-residents, and that if he would purchase 
ten shares of the stock of said bank, he would be elected a 
director ; that defendant was unwilling to buy outright any 
of said stock, but upon it being proposed to him on behalf 
of the bank or said holders of a majority of its stock, that 
the bank would loan practically all the money necessary for 
said purchase and take the stock as collateral to secure said 
loan, he consented to that arrangement, and about Dec. 29 
gave his note to the bank for about $940 less $90 in cash, 
being the purchase price of ten shares of its stock at $94, 
which note was payable in about 90 days; that the note in 
suit is a renewal of this original note less curtails; that the 
bank went into voluntary liquidation about Dec. 31, 1897, 
and has since paid its depositors and creditors, but has not 
settled with the shareholders, although various efforts have 
been made on the part of the shareholders to obtain a final 




settlement of the bank’s affairs; that the note is void be¬ 
cause the plaintiff, being a national bank, was prohibited by 
law from making any loan on the security of its capital stock 
under the circumstances set forth. 

That at the time defendant was induced to purchase said 
shares of stock in the manner aforesaid they were of no 
money value (although he was ignorant of that fact), and 
have been of no money value since; that those in charge of 
said bank induced and procured defendant, as well as other 
persons, to go through the form of purchasing stock of said 
bank by giving promissory notes therefor for a price known 
to be fictitious to those in charge of its affairs, but not to 
said purchaser; that the note is wholly without considera¬ 
tion, because the shares of stock for which it was given were 
valueless at the time of the alleged transfer to him, and 
have been of no value since. 

That defendant was never made a director of said bank, 
and that such position was never offered or tendered to him, 
and that he expects to show at the trial that it was never 
the intention of the bank or those in charge thereof to offer 
him such position, but that he was induced by such fraudu¬ 
lent representation to enter into the arrangement above set 
forth. 


ARGUMENT. 

It is thus seen that the appellant relies upon three de¬ 
fenses : 

2. That the note is void, because there was no considera¬ 
tion for it. 

3. That the note is void, because it represents a loan of 
money by a national bank upon the security of its capital 
stock, in violation of section 5201, Revised Statutes United 
States. 

1. That the appellant was induced to sign the note by 
“ fraudulent representations ” that he would be elected a 
director of the bank, which representations were never ful¬ 
filled. 





The directors of a national bank are elected by its stock¬ 
holders (sec. 5145; R. S. U. S.). Hence the promise to make 
the appellant a director could not have been made on behalf 
of the bank. On this point Mr. Chief Justice Bingham says 
in his opinion below : 

“ What is averred about somebody connected with the 
bank saying something to the defendant in regard to making 
him a director, and that he would have to purchase ten 
shares of the stock to make him eligible as a director, is not 
so averred as to show that the proposition was made to him 
by those who had the power and authority to do so ” (R., 

p. 8). 

But the appellant immediately disqualified himself from 
taking the oath as a director by encumbering his stock- 
(See sec. 5147, R. S. U. S.) 

And the appellant has affirmed this contract by renewing 
it after the failure to make him a director occurred. The 
annual election of directors of a national bank is held in 
January (sec. 5145, R. S. U. S.). The first note made by the 
appellant was dated in December, 1896, and matured the 
following March, when it was renewed by the appellant, 
notwithstanding that at the stockholders’ meeting in January 
the appellant was not elected a director. The note in suit 
is dated October 28, 1897, so that the original note has been 
renewed at least twice, and thus the appellant has waived 
any defense that he might have had by reason of the fail¬ 
ure to make him a director. 

It is submitted that the averments upon this point do not 
state a valid defense. 
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II AND III. 

The averments of the affidavit of defense upon the other 
points are susceptible of two constructions showing two states 
of fact so entirely inconsistent that only one of them could 
have existed. 

(1.) It may be said bv appellant under his affidavit that 
he purchased this stock from the bank for $940, giving in 
payment $90 in cash and liis note for $850, to which note he 
attached as security the stock so purchased. If this be so, 
there was no loan, and it cannot be contended that the trans¬ 
action was in violation of section 5201, H. S. U. S. 

Or— 


(2.) It may be said that the bank discounted the appel 
1 ant’s note for $850; that with this $850 cash and $90 addi 
tional appellant paid for the stock, and then deposited the 
stock so purchased as security for the note previously dis¬ 
counted. If this be so, the appellant’s contention that the 
note was without consideration falls, for he received the sum 
of $850 cash therefor, and the only question is whether the 
appellant can rely upon section 5201 as a defense to the note 
thus given and the consideration for which he has received 
and disposed of. 


II. 

If the appellant says that the original note for $850 was 
given in part payment of this stock, there was no loan, and 
the only question is, Was the transfer of the stock to the ap¬ 
pellant a sufficient consideration for the making of the note ? 

It is submitted that the affidavit of defense shows that the 
shares were of some value at the time of their purchase, and 
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are of some value now. The appellant himself says that the 
bank was doing business at the time of this purchase, and 
continued to do business for a year; that at the end of that 
period it went into voluntary liquidation; that it has since 
paid all of its obligations to its depositors and other creditors, 
but (and here the appellant admits that the stock has some 
present value) “ no final settlement of its affairs has been 
made so far as the shareholders are concerned, although 
various efforts have been made on the part of the sharehold¬ 
ers to obtain a final settlemant of the bank’s affairs ” (R., 
pp. 5,6). 

The appellant seems to admit that the sale of the stock 
to him was perfectly valid, and he is desirous of sharing in 
any dividend which may be declared for the stockholders 
benefit; he does not deny that the stock was transferred to 
him on the books of the bank immediately upon the sale; 
he has since had a right to a voice in the management of 
the bank, to vote these shares at any meeting, and to receive 
anv dividends which might be declared. Surelv these 
rights were of some “ money value,” however indeterminate. 
The very fact that this suit is pending shows that the stock 
has some value. 

If at the time of the purchase by the appellant the stock 
had any value whatever, it is immaterial, in the absence 
of any allegation of fraud, how small or uncertain that 
value was. The appellant here does not allege any fraud 
or misrepresentation on the part of the bank or its agents, 
so far as the value of the stock is concerned. He does 
say that he, among others, gave his “ promissory note in 
purchase for stock at a price known to be fictitious to those 
in charge of said bank’s affairs, but not to said purchasers.” 
This is very far from being an allegation of fraud or mis¬ 
representation. 

The text books state the proposition, and it is supported 
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by the authorities unanimously, that inadequacy of consid¬ 
eration constitutes no defense. 

Pollock on Contracts, 172. 

Chitty on Contracts, 10th Am. ed., 28, 29. 

See Bank of Georgetown vs. Geary, 5 Pet., 99. 
Lawrence vs. McCalmont, 2 Plow., 426. 
it. It. Co. vs. Derkes, 103 Ind., 520. 

Price vs. Jones, 105 Ind., 543. 


In Gore vs. Mason, 18 Me. (6 Shep.), 84, it is said that the 
transfer of shares in corporate stock is a good consideration 
for a promise to pay money, although the project of the 
corporation fails, and the shares prove of no value, no indi¬ 
cation of fraud appearing. 

In Cheale vs. Kenward, 3 De G. & J., 27, an agreement to 
accept a transfer of railway shares on which nothing had 
been paid was specifically enforced in equity. The Lord 
Chancellor said, page 31: 

“ It is said that these shares were worthless, as nothing 
had been paid, and the whole of the liabilities were still ex¬ 
isting ; but the shares might ultimately turn out to be worth 
more than the amount due upon them, and at all events 
the possibility of their being valuable would be sufficient 
to constitute an agreement to transfer them a good consid¬ 
eration.” 

r Phe relinquishment of a defense at the time considered 
valid is a good consideration for a promissory note, although 
the defense is subsequently shown by a judicial decision to 
have been invalid. 

Bank of Georgetown vs. Geary, 5 Pet., 99. 

It is submitted that the affidavit of defense itself shows that 
the shares of stock were of some value at the time of their 
purchase by the appellant, and that even if they were of no 
value then, the possibility of their being valuable would be 






sufficient to constitute them a good consideration for the 
note. 


III. 

If, however, it be said that the bank discounted the de¬ 
fendant’s original note for $850, and the defendant used that 
sum in the purchase of the stock, there being beyond all 
question a valuable consideration for the note, the only ques¬ 
tion is whether the bank can recover the monev thus loaned 

«/ 

in view of section 5201 of the Revised Statutes of the United 
States. 

The Supreme Court of the United States has construed 
several sections of the national banking law similar to 5201, 
and the rule is thus stated by Mr. Clark in his work on Cor¬ 
porations, at pages 189,190 (citing Bank vs. Matthews, 98 
U. S., 621, and Bank vs. Whitney, 103 U. S., 99): 

“ If the charter of a corporation, including statutes appli¬ 
cable to it, merely prohibits certain contracts, and does not 
declare that contracts in violation of the prohibition shall 
be void, and the purpose of the statute does not show 
an intention on the part of the legislature to make such con¬ 
tracts void, they are binding; an objection on the ground 
that they were prohibited can only be raised by the State 
in a direct proceeding against the corporation to forfeit its 
charter.” 

In Bank vs. Matthews, 98 U. S., 621, Matthews and another 
had made a note, the payment of which was secured by a 
deed of trust of Matthews, and the payee assigned the note 
and deed of trust to the bank; upon the non-payment of the 
note the bank directed the trustees to sell, and the sale was 
enjoined by the court below. The case involved the con¬ 
struction of section 5136, Revised Statutes of the United 
States, which provides, among other things, that a national 
bank shall have power to exercise all such incidental powers 
as may be necessary to carry on the business of banking, 
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“ by loaning money on personal security.” The Supreme 
Court said (by Swayne, J.): 

“ Sec. 5136 does not, in terms, prohibit a loan on real 
estate, but the implication to that effect is clear. What is 
implied is as effectual as if it were expressed. * * * * 

(p. 625.) 

“ The opinion of the supreme court of Missouri assumes 
that the loan was made upon real-estate security within the 
meaning of the statute, and their judgment is founded upon 
that view. These things render it proper to consider the 
case in that aspect. But, conceding them to be as claimed, 
the consequence insisted upon by no means necessarily fol¬ 
lows. The statute does not declare such a security void. It 
is silent upon the subject. If Congress so meant, it would 
have been easy to say so; and it is hardly to be believed 
that this would not have been done, instead of leaving the 
question to, be settled by the uncertain result of litigation 
and judicial decision. Where usurious interest is contracted 
for, a forfeiture is prescribed and explicitly defined. * * * 

(p. 627.) 

“ We cannot believe it was meant that stockholders, and 
perhaps depositors and other creditors, should be punished 
and the borrower rewarded, by giving success to this defense 
whenever the offensive fact shall occur. The impending 
danger of a judgment of ouster and dissolution was, we 
think, the check, and none other contemplated by Congress. 

“ That has always been the punishment prescribed for 
the wanton violation of a charter, and it may be made to 
follow whenever the proper public authority shall see fit to 
invoke its application. A private person cannot, directly or 
indirectly, usurp the function of the Government ” (p. 629). 

This decision was followed in the cases of National Bank 
of Genesee vs. Whitney, 103 U. S., 99, and Fortier vs. New 
Orleans National Bank, 112 U. S., 439, both of which cases 
involved the construction of section 5136, Revised Statutes of 
the United States. 

Section 5200, Revised Statutes of the United States, pro¬ 
vides that the total liabilities to any national banking associa¬ 
tion of any person shall at no time exceed one-tenth part of 
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the amount of the capital stock of such association ac¬ 
tually paid in. 

In the case of Union Gold Mining Co. vs. Rocky Mountain 
Nat. Bank, 90 U. 8., G-M), the bank sued the mining com¬ 


pany to recover balance of overdraft, which exceeded one- 
tenth of the capital of the bank, and the mining company 
relied upon section 5200 as a defense. 

The court said, by Hunt, J.: 


“After obtaining and holding to its own use the mone} r of 
the bank, can the mining company be allowed to interpose 
the plea that the bank had no right to loan the money ? 
* * * (p. 641.) 

“ We do not think it required by public policy, or that 
Congress intended that an excess of loans beyond the pro¬ 
portion specified should enable the borrower to avoid the 
payment of the money actually received by him. This 
would be to injure the interests of creditors, stockholders, 
and all who have an interest in the safety and prosperity of 
the bank. We are of opinion that this objection is not well 
taken ” (p. 642). 


This decision is followed in Wyman vs. Bank of Fari¬ 
bault, 29 Fed. Rep., 734, involving the construction of the 
same section. 

Section 5292, Revised Statutes of the United States, pro¬ 
vides that no national bank shall at any time be indebted to 
an amount exceeding the amount of its capital stock at such 
time actually paid in, except on demands of a nature specified 
in the section. 

In Weber vs. Spokane Nat. Bank, 64 Fed. Rep., 208, Weber 
had sued the bank and its receiver on a promissory note for 
furniture supplied the bank. Defendants relied upon sec¬ 
tion 5202 and obtained verdict and judgment. 

The circuit court of appeals of the ninth circuit consid¬ 
ered the question very carefully, and, upon the authority of 
the cases hereinbefore quoted, said (by Gilbert, J.): 

. “We think the reasoning upon which these conclusions are 
reached is applicable to the case before the court. We hold, 
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therefore, that an indebtedness which a national bank incurs 
in the exercise of any of its authorized powers, and for 
which it has received and retains the consideration, is not 
void from the fact that the amount of the debt surpasses the 
limit prescribed by the statute, or is even incurred in viola¬ 
tion of the positive prohibition of the law in that regard ” 
(p. 211). 

The Supreme court of the United States has in several 
cases considered the section involved here—section 5201. 

In Bank vs. Lanier, 11 Wall., 369 (decided in 1871), the 
defendants in error sued the bank for damages because the 
bank refused to transfer certain shares of its stock to them 
on its books which they had purchased from one Culver, 
obtaining a regular assignment of the certificate. One of 
the defenses of the bank was that Culver at the time of pur¬ 
chasing the stock had pledged it to the bank as security for 
future advances. The court refused to decide whether this 
defense would answer the declaration, saying that by section 
35 of the law of June 3, 1864 (which later became section 
5201) national banks were expressly prohibited from mak¬ 
ing any loan or discount on the security of the shares of 
their own capital stock, and holding that a contract of this 
sort could not be pleaded by a bank in avoidance of any 
duty imposed on it by law. 

The other defense of the bank was that by one of its by¬ 
laws a stockholder could not transfer his stock while in¬ 
debted to the bank. The court held that such a by-law was 
illegal under the act of 1864, and was no defense. 

A careful consideration of this case will show that it is 
not opposed to the line of decisions of the Supreme Court on 
the national banking act, and that all it decides is that a 
national bank making a contract in violation of section 5201 
cannot plead such contract as a defense to an action for fail¬ 
ure to perform a duty which the law imposes upon the 
bank. 

The appellant relies upon Bank vs. Stewart et al, 107 U. S., 
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676. In that case Stewart et cil, as administrators, sued the 
bank for wrongfully converting to its own use certain shares 
of its stock belonging to their testator. The bank replied 
that it took the stock as security for a debt of the testator’s 
previously contracted. The evidence tended to prove that 
the stock was delivered as security for money loaned to the 
deceased at the time, and the plaintiffs obtained a verdict. 
In delivering the opinion reversing the judgment, Mr. 
Justice Field said: 

“ While this section, in terms, prohibits a banking associa¬ 
tion from making a loan upon the security of shares of its 
own stock, it imposes no penalty, either upon the bank or 
borrower, if a loan upon such security be made. If, there¬ 
fore, the prohibition can be urged against the validity of the 
transaction by any one except the Government, it can only 
be done before the contract is executed, while the security is 
still subsisting in the hands of the bank. It can then, if at 
all, be invoked to restrain or defeat the enforcement of the secur¬ 
ity ” (pp. 677, 678). 

(It will be noticed that in this case no mention is made of 
Bank vs. Lanier, supra.) 

“ Where a corporation is prohibited from discounting notes 
or taking any other particular security, but they have a 
general power given them by their charter to loan money, 
if they make a loan and take the prohibited security, the 
security is void, but the contract of loan is valid, and the 
money may be recovered under the general counts.” 

Ins. Co. vs. Ins. Co., 7 Wend., 31, 34. 

Clark on Corporations, p. 175 (citing R. R. Co. vs. 
Lewis, 33 Pa. St., 33). 

In the present case the bank had the power to loan the 
money and take the note. Under the decision of Bank vs. 
Stewart, supra, both the loan and the note are valid, and it 
is sought here only to recover upon them.... 
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In the case of Union National Bank vs. Hunt, 7 Mo. App., 
42, the facts were very similar to those in this case. There 
the president and vice-president of the bank had sold the 
defendant certain shares of its stock, taking his note in pay¬ 
ment with the stock as collateral security, and the note had 
been assigned to the bank. There was evidence tending to 
show that it was really the bank that sold the stock and not 
its officers as individuals. The note had been renewed as 
in this casa The defendant contended that the contract 
was void under section 5201. The court said : 

“As to the first proposition, it is enough to say that the 
bank could purchase its stock to prevent loss upon a debt. 
Having done so, it was bound by law to sell the stock 
within six months; and no reason appears why, having 
sold the stock and taken a note for the purchase, it might 
not receive its own stock as collateral for the note 
* * * (p. 50), 

“ But suppose * * * that the act is intended to pro¬ 

hibit the bank from holding its own stock as collateral for 
its price, that would not make the contract of sale void, or 
prevent the bank from recovering upon the note. An 
abuse of its corporate powers might be a reason for punish¬ 
ing the bank, but would be no sufficient reason for not en¬ 
forcing this contract in the interest of the creditors of the 
bank. The law will not permit a defendant to refuse pay¬ 
ment upon his contract upon the ground that there was an 
abuse of the corporate powers in making it. As is said by 
Chancellor Kent in Bank vs. North, 4 Johns. Ch. 370, a court 
will not decide a question of misuser in a collateral way, by 
setting aside a sale otherwise good ” (pp. 50, 51). 

(This case was reversed in 76 Mo., 439, but was expressly 
affirmed on this point.) 

If the reasoning of this case be valid, it is conclusive on 
this point. 

It is submitted that section 5201 is not a defense to this 
action. 
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IV. 

Counsel for appellant in their brief rely upon a point 
which was not mentioned in the argument below, that the 
facts disclosed in appellant’s affidavit show such fraud as, if 
proved, would render the note void in the hands of the 
payee. 

To constitute fraud there must be a misrepresentation of a 
material matter of fact, which is relied upon by the person 
whose action it is intended to influence (8 Enc. Law, pp- 
636, 637). 

In the appellant’s affidavit of defense there is not the 
slightest averment of any fact tending to show that the 
agents of the bank made any representation whatever to the 
appellant as to the value of the stock, or the condition of the 
bank’s affairs, but it is shown that the appellant purchased 
the stock at a price agreed upon by him and the bank. 

As stated in appellant’s brief, the bank went into voluntary 
liquidation (in December, 1896), before the note in suit ma¬ 
tured (R., p. 5.) Suit was brought in January, 1901 (R., p. 1). 
Thus for three years after the appellant learned of the cir¬ 
cumstances which his counsel, in their brief, endeavor to 
construe into fraud, he took no action toward rescinding the 
contract, and by his delay he has affirmed it (8 Enc. Law, 1st 
ed., p. 653, note). 

But it is submitted, as said by Mr. Chief Justice Bingham in 
his opinion below (R., p. 8), that it is not “ shown that the 
stock was worthless at the time and represented to be other¬ 
wise by anybody that was the reponsible agent of the plain¬ 
tiff. So that fraud is not averred here in such manner as to 
constitute a legal defense, and the averment of such facts 
would not tend to prove any other defense.” 
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It is respectfully submitted that, construing the appel¬ 
lant’s affidavit of defense with all the liberality allowed by 

%• i/ 

this court, it does not “ allege, with reasonable distinctness 
and precision, facts which will constitute a substantial de¬ 
fense” (Vogeler vs. Cropley, 2 App. D. C., 28), and that, 
therefore, the judgment appealed from must be affirmed. 

Jesse C. Adkins, 
Attorney for Appellee. 
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